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COMMITTEE ON FEDERAL TAXATION
of the
AMERICAN INSTITUTE OF CERTIFIED PUBLIC ACCOUNTANTS
STATEMENT OF COMMENTS
oh

AMENDMENTS PROPOSED BY THE TREASURY DEPARTMENT
ON MAY 10, 1962
TO SECTIONS 13, 15, 16 AND 20 OF
H.R. 10650

SUBMITTED TO THE COMMITTEE ON FINANCE
SENATE OF THE UNITED STATES
June 26, 1962

SECTION 13

CONTROLLED FOREIGN CORPORATIONS

SUMMARY
TAX HAVEN LEGISLATION SHOULD NOT BE ENACTED
Complexities of Legislation Preclude Enactment

Notwithstanding the latest amendments proposed by
the Treasury, the committee on federal taxation of the

American Institute of Certified Public Accountants recommends
that no legislation be enacted in this session of Congress to

change the tax treatment of foreign business income. The committee
believes that the complexity of legislation in this area pre

cludes any action at this late time.
A review of the legislative history of the proposed
legislation clearly demonstrates this complexity and the need
for extreme caution in enacting legislation which would intro

duce into the tax structure new and perhaps unwise concepts.
President Kennedy first proposed legislation chang
ing the tax treatment of foreign Income in his Message on

Taxation of April 20, 1961.

Treasury Secretary Dillon later

amplified the President's proposals on May 3, 1961 at hearings
conducted by the House Ways and Means Committee.

No legis

lative language was offered by the Treasury at that time. On
July 28, 1961, the Treasury finally released a Draft Bill

of proposed "Tax Haven" legislation.

This draft actually

amended the original proposals advanced by the President and

later amplified by the Secretary of the Treasury.

On Jan

uary 31, 1962, the Treasury released still another tentative

Draft Bill regarding "Tax Haven” legislation.

This revision,

changing the direction of earlier Treasury proposals, was sub

mitted to the House Ways and Means Committee for consideration.

The very next day, February 1, 1962, the House Ways and Means
Committee rejected the Treasury's proposals and announced its

own version of proposed "Tax Haven" legislation.

These pro

posals, which differed from those recommended by the Treasury,
were actively considered for the next few weeks.

Then, on

February 27, the course of the legislation was changed again

when the House Committee rewrote the foreign provisions.

Finally, on March 12, after making still additional changes, the
Ways and Means Committee approved the measures and ordered them
favorably reported.
The foreign provisions of H.R. 10650 were not changed

by the House which passed it on March 29, 1962.

This chron

ology brings us up to the latest amendments to the foreign pro
visions which were advanced by Treasury Secretary Dillon on
May 10, 1962.

The several proposals, and the frequent revisions of
the foreign provisions, would Indicate that any legislation

to change the tax treatment of foreign income requires detailed
Investigation of all the possible ramifications and that if any

legislation is to be enacted at all, it should be accomplished
without pressure.

It seems reasonable to us that no acceptable

legislation can be enacted in this session of Congress.
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Latest Treasury Amendments

With respect to the amendments proposed by the Secretary
of the Treasury on May 10, 1962 to section 13 of H.R. 10650, we
believe that it corrects, in part, some of the problems presented

in prior Treasury drafts; but these proposals are still too arbit
rary and present far too drastic a solution for correcting "tax
haven" abuses.

Moreover, we are concerned over the wide latitude

which would be given to the Secretary of the Treasury in pre
scribing rules which are properly a legislative responsibility.

There are some 17 instances in section 13 as proposed which would

give the Secretary or his delegate authority to prescribe regu
lations .
The new Treasury proposals would still Impose un
reasonable and unnecessary restrictions on American-controlled
business operating abroad, penalize normal, legitimate sales
transactions by reason of the definition of "foreign base company

Income" and create burdensome and costly accounting and admin
istrative problems.

For the most part our previous comments ("Prepared

Testimony and Statement of Comments" presented to the Committee

on Finance April 3 and 10, 1962) concerning section 13, 15, 16
and 20 as passed by the House, are still applicable.

While the

Treasury Department draft proposes to eliminate some of the major

difficulties, we believe that they have inserted additional
problems which will be commented on in the succeeding pages.

Our comments are presented in terms of:
A.
B.
C.

Accounting and Administrative Problems
Detailed Technical Comments in Brief
Conceptual and Economic Objections
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SECTION 13
CONTROLLED FOREIGN CORPORATIONS

A.
1.

ACCOUNTING AND ADMINISTRATIVE PROBLEMS

GENERAL
The basic approach of attempting to define and
segregate certain transactions as "tax haven”
transactions creates compliance and administra
tive burdens of unwarranted magnitude and, in
some cases, requirements which would be impossible
to fulfill.

As explained by the Treasury, the basic approach taken in sec
tion 13 is to segregate certain classes of transactions and sub

ject the Income therefrom to special tax treatment.
While seemingly attractive in theory, in practice this would

Involve reviewing all transactions in order to determine those
which are responsive to section 13.

Accounting systems would

have to be installed to insure that every transaction of every
’’foreign controlled corporation” is classified and recorded as
transactions which are outside the ambit of section 13 and those

which fall within the several categories taxable or possibly taxable
under section 13.

The new accounting systems will form part of accounting rec

ords in foreign languages, foreign currencies, and in accordance
with foreign accounting principles.

Moreover, they must be de

signed to provide figures of income in U. S. dollars computed
in accordance with U. S. tax accounting rules.

It is clear that

the burdens and cost of compliance would be great.
Paralleling this burden on the American taxpayer is a simil

ar audit burden which would have to be assumed by the Internal
Revenue Service.
-3-

2.

SECTION 951
AMOUNTS INCLUDED IN GROSS INCOME
OF UNITED STATES SHAREHOLDERS
The existence of a "controlled foreign corpor
ation” may not be known by a U. S. shareholder.
It may be difficult or impossible to obtain
the needed information - Qualified personnel
may not be available to develop the information
- It would be costly to develop the informa
tion and problems would be presented regarding
the deductibility of these costs.
(a)

Uncertainty of existence of foreign controlled corporation -

A minority shareholder owning 10 per cent or more of the stock of a

foreing corporation may not in some Instances know whether there are
other U. S. shareholders.

Without the knowledge that he is a stock

holder in a "controlled foreign corporation," he will not be in a
position to attempt to make timely arrangements for the maintenance

of the complex accounting records necessary for him to comply with
the law.

(b)

Ability to obtain Information - Even if the minority

shareholder is aware that he is a shareholder in a "controlled

foreign corporation," he may not be in a position to secure the

necessary information to comply with section 13 because the "con
trolled foreign corporation" may refuse to furnish the information

for what it may consider fully justifiable reasons other than the
cost of compliance.
(c)

Need for qualified personnel - Gathering the information

from the foreign corporation may not be possible by the personnel

of the foreign coporation.

Even in circumstances where the foreign

corporation’s personnel may be willing to supply the information,
language barriers, lack of training, etc., may make obtaining the
Information in this way next to impossible.
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In many cases the

only alternative open to the U. S. shareholders would be to send to

the foreign country a team of accountants, assuming availability of

personnel with the necessary qualifications, in order to gather the
required information.
(d)

Treatment of costs Incurred by U. S. shareholders to ob

tain Information - Even if the U. S. shareholder can arrange for the

foreign corporation to provide the requisite Information at the
expense of the shareholder, it would seem necessary to provide that

such expenditure would be a proper deduction against United Statessource Income and not operate in reduction of foreign-source income

with a possible resultant loss of foreign tax credit.

3.

SECTION 952

SUBPART F INCOME DEFINED

U. S. tax and accounting principles would be
superimposed on foreign accounting methods.
This would create difficult and perhaps insolvable problems.
Earnings and profits - This section, among other things,
requires the determination of earnings and profits of each controlled
foreign corporation for each year commencing after 1962.

Proposed

section 962 indicates that guidelines are to be provided by regu
lation for the computation of earnings and profits according to

rules substantially similar to those applicable to domestic corpora
tions.

We have previously stated our concern in this regard,
but the new Treasury draft indicates the need for continued em

phasis on the problems which may be anticipated.
Section 13 concerns Itself with adjusted basis

of cer

tain U. S. property and earnings and profits of these foreign corp
orations.

These determinations would be made under specific U. S.

tax accounting rules.

It should be obvious, however, that a foreign
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corporation will continue to keep its records applying the prin

ciples of accounting employed in the foreign country and comply

ing with local laws and useage.

Thus, the proposed provisions

would make it necessary to maintain a duplicate system of rec
It is likely that in many cases the required in

ord keeping.

formation will be unavilable and that the foreign corporations

will not be in a positi
on to make appropriate determinations at
the behest of the U. S. shareholder when there is a foreign min

ority Interest.

Accordingly, the U. S. shareholder would be put

in the undesirable position of having to use his best judgement in
reporting income and Investment figures from available data and,

in addition, will be required to maintain auxiliary accounting
records which may not be accurate under U. S. standards.

He is

entitled to protection from resulting tax penalties.
It is our opinion that U. S. tax and accounting

systems should not be superimposed on foreign systems, and that
generally accepted accounting practices employed in the foreign
country be accepted for determination of U. S. tax under any

proposed ’’tax haven” legislation.
In any event, while guidelines are to be provided by
regulations for computation of earnings and profits, we believe

’’administrative guidelines” should not be substituted for statu

tory language.

Unless regulations furnishing the guidelines are

issued promptly after enactment, should that take place, consid

erable confusion and Inconsistency would result.
the need for coverage in the statute.
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This emphasizes

4.

SECTION 954

FOREIGN BASE COMPANY INCOME
New accounting records which would add
substantially to the cost of operations
would be required to develop necessary
Information regarding foreign base company
income.

Additional accounting records would be required as a re
sult of at least the following six factors:
(a)

To determine in respect of each controlled foreign corp

oration the increase or decrease year by year in qualified invest
ments in less developed country corporations for the purpose of as

certaining what dividends and interest may be excluded in arriving
at foreign base company income.

(b)

To determine in respect of each controlled foreign

corporation year by year whether foreign base company income is
less than 20 per cent or more than 80 per cent of gross income.

(c)

To determine what income, if any, received by each

controlled foreign corporation does not have the effect of sub
stantial reduction in income taxes or taxes of a similar nature.

(d)

To determine what personal property has been bought

from or sold to related persons or has been bought or sold on be

half of related persons.

(e)

To determine separately the sales income of branches of

controlled foreign corporations in cases where such branches operate
outside the country of incorporation.

(This is because section 954

(d)(2) would treat such branches as separate corporations.)

It

would be quite Impracticable to make this determination where

branches exist, for example, in some of the less developed coun

tries.
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(f)

To determine what service income has been received

from related persons outside the country of incorporation of the

controlled foreign corporation.
5.

SECTION 954(b)(3)

FOREIGN BASE COMPANY INCOME - SPECIAL RULE
Because of the complexity of the provision
under section 13, a de minimis rule with re
spect to taxable income should be incorpora
ted in any legislation in this area.

It is proposed that no part of the gross income of the
taxable year shall be treated as foreign base company income, if
such income is less than 20 per cent of gross income.

This is a

de minimis rule to exclude from the operation of the proposed pro
vision marginal cases of potential applicability.

It would appear

appropriate, in addition to that provision, to establish a de min

imis rule with respect to the amount of taxable Income.

For

example, if a U. S. shareholder would be required to report tax

able Income of, say $10,000 or less, the proposed provision
should not be applicable.
6.

SECTION 954(b)(4)

FOREIGN CORPORATION NOT AVAILED OF TO REDUCE TAXES
The method of excluding from the proposed provisions
those foreign corporations not availed of to re
duce taxes will not accomplish the desired re
sults.

Proposed section 954(b)(4) would exclude from the oper
ation of the proposed provisions controlled foreign corporations,
providing that it is established to the satisfaction of the Sec

retary or his delegate that the creation or organization of the
controlled foreign corporation does not have the effect of sub

stantial reduction of taxes.

The standards given to the Secretary
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or his delegate to determine the applicability of these exclusions
are so Inadequate as to create a real possibility that the Secret

ary or his delegate will leave the decision to the courts.

In

order to make this provision meaningful, reasonable standards

should be set out in the statutory language which will have the
effect of encouraging the Secretary or his delegate to invoke
the exclusion under appropriate circumstances.

7.

SECTION 954(b)(5)
DEDUCTIONS TO BE TAKEN INTO ACCOUNT

Taxable income, which is normally defined by
legislative enactment, is left to administra
tive flat. Substantial uncertainty is created
by leaving material determinations to regu
lations yet to be Issued.
It is unique and quite inappropriate in tax legislation

to leave the determination of taxable income to regulations.

Par

ticularly objectionable is section 954(b)(5) which states in effect

that deductions from "foreign base company” income will be allow

able only to the extent of regulations to be prescribed.

The only

standard given for such regulations is that they take into account

deductions (including taxes) properly allocable to foreign base
company Income, etc.

The wide latitude given to the Secretary or

his delegate has the effect of transferring legislative respon

sibilities to the administrative agency.
In any event, since the taxpayer would not be able to

compute taxable Income without such regulations, the legislation
should not become operative prior to the Issuance of final regu

lations under these provisions.
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SECTION 13,
CONTROLLED FOREIGN CORPORATIONS
B.

DETAILED TECHNICAL COMMENTS IN BRIEF

Following are 17 specific comments, questions,
or observations regarding the latest Treasury
draft of proposed "tax haven” legislation.
For the most part, the comments suggest clar
ification of the intricate provisions of the
proposed legislation.
Section

951(a)(2)(B)

952(d)

954(b)(1)

954(b)(4)

____________________ Comment______________________
1
Subpart F income is taxed to the shareholders
of a controlled foreign corporation on the last
day of the taxable year. A reduction in the
amount Includable in taxable Income is provided
for dividends received by shareholders with
respect to their stockholdings. Section 16
(proposed section 1248) provides that certain
gains on the sale of stock in certain foreign
corporations will be treated as dividend In
come. The question presented is whether a
reduction in the Subpart F income, as other
wise determined, will be allowed where a
shareholder in a controlled foreign corpora
tion disposes of his stock during the year
and reflects such disposition in gross Income.

2
It should be made clear that the reduction in
earnings and profits here described Includes
Increase in a deficit.

3
The exclusions for reinvestments should not be
confined to Investments in corporations. Direct
Investment by the controlled corporation should
be excluded, including investment through a
partnership or joint venture.
4
Standards for qualification under this excep
tion should be clarified. For example, which
corporation’s taxes are substantially reduced?
If reduced, against what standard is this re
duction? Are these taxes reduced as against
operation as a U. S. branch? Are they reduced
as against another foreign jurisdiction in
which the foreign controlled corporation is
operating or could operate? Further, it should
be made clear whether this exception is con
fined to the "creation or organization" of
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Section

954(b)(4)

954(b)(5)

954(c)(3)(A)

954(d)(2)

Comment
new corporations or whether it includes the
"operation” of existing corporations.
5
It should be made clear whether the deduc
tions Include income taxes attributable to
this income, including income taxes which
are only payable on profits when distributed.

6
It should be made clear whether this ex
cludes dividends, interest, rents and
royalties received on temporary investments
of funds not currently needed by a controlled
corporation engaged in active business.
7
It should be made clear how a branch has
"substantially the same effect" as a corpora
tion. Any branch could be considered to have
the same effect as a corporation in some de
gree.
It should be noted that treating branches
as corporations in particular circumstances
could result in the construction of a "great
grandson" corporation with the consequent
loss of a deemed paid foreign tax credit.

Also, in particular circumstances, this
provision could result in the loss of the
protection of the "20 percent rule" set
forth in 954(b)(3).

954(e)

8
This section is so broad that it could en
compass any kind of services for related
subsidiaries including even administrative
or accounting services. Also, it is not
clear whether under this provision the
Secretary would be estopped from creating
service profits where in fact the services
may have been performed on a break-even or
nominal profit basis.
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Section

955(a)(2)

955(b)(1)

Comment

9
It should be made clear that earnings and
profits in the year of disposition are de
creased by the losses on disposition.
10
Direct investment by the controlled corpora
tion should be a qualified investment. The
proposal could result in forcing the creation
of "great grandson" corporations or less
than 50 per cent owned "grandson" corpora
tions with consequent foreign tax credit
loss.

Further, the result is that even if the
controlled foreign corporation is in an
underdeveloped country, it cannot advan
tageously Invest in that country except
through a separate corporation.
The provision appears to require that new
stock be Issued every year to cover qual
ified investment. If a capital contribution
were considered to be an investment in stock,
necessity for Issuance of stock could be
avoided.

955(b)(3)

956(a)(1)

956(b)(1)

957(c)(2)

11
Where this results in refunds of tax paid,
the question of Interest on such refunds
should be clarified.

12
The question as to whether this would re
sult in a "dividend" after income taxes
(including taxes on distributed Income,
which taxes have not actually been paid)
should be clarified.
13
If beneficial interests in trust and partner
ship Interests are to be Included as "United
States property," it should be so stated.

14
The broader standard of section 931 should
be used if income can be deferred by a U. S.,
corporation (i.e., a section 931 corporation).
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Comment

Section
957(c)(2)
contd.

962

1249

1249(a)

There would seem justification for deferral
by a corporation organized in Possesions of
the United States.

15
Will a foreign corporation be allowed to
liquidate its foreign subsidiary tax-free
(i.e., as if section 332 applied) with or
without a section 367 ruling?
16
Gain on the sale or exchange of patents,
copyrights and similar property to a foreign
corporation by a U. S. "person” which con
trols the foreign corporation will give
rise to ordinary income.
It is not clear
what the effect will be of transfers of such
patents, copyrights, etc., as a contribution
to capital of such foreign corporations.
Reference is made to IRC, Chapter 5.
17
If this section and the language of ”2”
of the "General Description” and ”1” of the
’’Major Changes” eliminate the possibility
of a favorable section 367 ruling upon the
transfer of patents abroad, this should be
clarified. Section 1249(a) alone does not
preclude a tax-free exchange under section
351 because the latter deals with the recog
nition of gain, not the nature of the gain.
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SECTION 13
CONTROLLED FOREIGN CORPORATIONS
C.

CONCEPTUAL AND ECONOMIC OBJECTIONS

Certain conceptual and economic objections were
set forth in considerable detail in our previous
presentations.
They are so fundamental, however,
that we consider it useful to reiterate them in
summary in this statement. The amendments pro
posed by the Treasury have not materially vitiated
these objections, although, in some cases, they
indicate recognition of and attempts to soften
them.
1.

Foreign commerce will be discouraged and
U. S. exports reduced.
The proposed legislation does not limit itself to tax

abuses, but affects all business operations abroad, including long

established legitimate enterprises which under no circumstances

could be classified as tax abuses.
lead

This broad attack can only

to discouragement of U. S. private investment abroad with

serious consequences to the U. S. economy.
The latest Treasury draft of "tax haven” legislation

would still consider the Income from normal legitimate sales trans
actions as "bad" income.

A domestic corporation would have to

recognize "foreign base company income" from selling activities
anywhere in the world even if the sales represent goods manu

factured or produced solely outside the United States.

No pro

vision is provided for reinvestment of Income from such sales
either in developed or underdeveloped countries of the world.

This is entirely too arbitrary.

A domestic corporation could

mitigate the severity of this rule by Incorporating a subsidi
ary in each of the foreign countries of the world where they

may currently or subsequently make sales.

It seems undesirable

to enact legislation which would impose burdens on domestic corp
orations operating in legitimate world-wide activities, and which
-14-

emphasize mere form, rather than substance.

2.

Entirely new and unwise concepts are proposed by
disregarding the separate entity of foreign subsidiaries.

It has been said that the corporate entity can be ig
nored where it is found to be a "sham”.

The proposed legislation,

in effect, adopts an entirely new concept because it ignores the
corporate entity whether or not it is a "sham" and imputes to

a U. S. shareholder income earned by a presumed "controlled”
corporation whether or not it can or does distribute such in

come to its shareholders.

We believe it an unwise and regressive step in U. S.
tax policy to disregard legitimacy of the corporate entity recog

nized under the present U. S. tax system.

Adoption of this new

principle with respect to foreign corporations would be discrim
inatory since it is not generally applicable to all corporations.
3.

U. S. businesses would be hampered in competition with
other countries' nationals in markets foreign to both.
Most, if not all, of the economically advanced coun

tries competing with American business in world markets afford
positive tax Incentives to their corporations and subsidiaries
operating and trading abroad; for example, the U. K. overseas

trade concept and the Holland (100%) and Belgium (80%) tax re
ductions for overseas Income remittances.

New burdens would be

placed on American owned foreign subsidiaries which will put them
at a serious competitive disadvantage with foreign owned com
petition, and may cause our enterprises to lose their share of

world markets.

The U. S. would be adopting "economic isola

tion" .
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4.

Arbitrary distinctions between developed and
underdeveloped countries will discourage American
business Investments abroad.

The proposed legislation provides different tax results
as to developed and underdeveloped countries.

This is an in

equitable approach since in many cases a business may operate across

many national boundaries for sound management, business and eco

nomic reasons unrelated to tax considerations, but rather to stimu
late growth in all countries in which it operates.

To draw arbit

rary distinctions between acceptable and unacceptable investments,
country by country, for U. S. tax reasons is basically unsound.

The proposed amendments would eliminate the problem of
investment in a country subsequently declared developed; however,

it does not resolve the problem of business operating across in
ternational boundries.
5.

The spirit and Intent of twenty-one bilateral tax
conventions would be violated.

For the past forty years the U. S. fiscal authorities
have negotiated tax conventions with foreign governments for
avoidance of double taxation.

To date twenty-one such

treaties

have been ratified and approved by the Senate of the United States

after careful deliberation, public hearings and recommendations
by its Committee on Foreign Relations.

All of these tax treaties

have recognized that a corporation is a legal and separate en

tity and that such corporations have a recognized standing where

a legitimate business purpose is served by its form of organization.
In Imputing income to a corporate shareholder for U. S. Income tax

purposes the proposed legislation does violence to the sanctity of
the corporate entity and by so doing violates the spirit and in

tent of these tax conventions.
-16-

SECTION 15
FOREIGN INVESTMENT COMPANIES

L.

SECTION 1246(a)(3)

A PROPOSED DE MINIMIS RULE

A de minimis rule should be incorporated into
the statutory language to relieve small share
holders of the necessity of making the required
determination of earnings and profits.
Substantial practical and administrative problems

will be encountered in the determination of the amount of ordin

ary Income resulting from the sale of stock in controlled foreign
Investment companies as a result of the requirement for determina

tion of earnings and profits of such company.

It would be appro

priate to relieve taxpayers of this burden where the result will
not do injustice to the principles of taxation which motivate these
A policy of this nature would also relieve administra

provisions.

tive enforcement in areas where only nominal additional taxes might

be in issue.

We suggest that consideration be given to the adoption
of a de minimis principle in which gain from the sale of stock

in controlled foreign investment companies of under, say, $1,000

(per taxpayer) would be excluded from the provisions of this
section.

2.

TAXPAYER TO ESTABLISH EARNINGS AND PROFITS
It will frequently be impossible for a taxpayer to
establish the amount of the accumulated earnings
and profits of the foreign investment company
and the ratable share thereof for the period
during which the taxpayer held stock in the
company.

Proposed section 1246 provides that when an Investor
sells his stock in a foreign investment company (which either is
-17-

registered in the U. S. or principally owned in the U. S.) the
portion of his gain attributable to accumulated earnings and

profits of the foreign investment company after 1962 will be
taxable as ordinary income.

The burden is placed upon the taxpayer to establish
the amount of accumulated earnings and profits for the period

that he held the stock in the foreign Investment company.

How

ever, the term ”earnings and profits" is not defined in the

Internal Revenue Code and while it is indicated that the U. S.
tax rules will apply, substantial difficulties will be realized
by U. S. shareholders in making such determinations.

The foreign

corporation obviously cannot be forced to respect the rule, and

it is equally obvious that individual shareholders will not be

in a position to respect the rule because of lack of the re
quired information.
Moreover, no provisions are included in the statutory

language for determination of earnings and profits within account
ing periods of the foreign corporation.

Accordingly, it will be

impossible under any circumstances to determine the earnings and

profits for any sale of stock during a reporting year of a
foreign controlled corporation unless such corporation determines

its earnings and profits on a daily basis; this would not be
practicable.

For this reason, provisions should be incorporated

in the statutory language permitting a determination of earnings

and profits for Interim reporting periods, possibly by allocating
the income for the year on a dally basis.
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SECTION 16

GAIN FROM CERTAIN SALES OR EXCHANGES
OF STOCK IN CERTAIN FOREIGN CORPORATIONS

TAXPAYER TO ESTABLISH EARNINGS AND PROFITS

It is impracticable and unnecessary to place the
burden of determination of earnings and
profits of a foreign corporation on the
taxpayer.
Proposed section 1248 would tax as ordinary Income
gain on the sale or exchange of stock: in certain foreign corp
orations to the extent of earnings and profits after December 31,

1962.

Again, the basic objection to be noted with respect to this

provision is the complexity of the determination of earnings and
profits and the probable inability to make the determination.

It

should be noted that the gain on sale or exchange of the stock is
in no way related to the existence or non-existence of earnings

and profits, and the utilization of the proposed standard to de

termine whether the gain should be taxed at ordinary income or
capital gains rates seems to be without foundation.

Accordingly,

it can be anticipated that any gains subsequently realized on the

sale of stock will be primarily as a result of the earnings as
determined under foreign accounting principles and reported to

shareholders, and the prospect of future earnings.

It would

seem appropriate to relate the taxability of the gain to the
reported income and not resort to complicated determinations
such as earnings and profits which have no relationship to the
gain recognized.
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SECTION 20

INFORMATION WITH RESPECT TO CERTAIN
FOREIGN ENTITIES

The following comments were made in our previous state

ments presented to the Committee on Finance.

They are equally

applicable to the latest Treasury draft and are restated for
emphasis.

1.

SECTION 6038

INFORMATION TO BE FURNISHED BY INDIVIDUALS,
DOMESTIC CORPORATIONS, ETC.
Very broad powers would be granted to the
Secretary or his delegate regarding informa
tion to be furnished with respect to certain
foreign corporations. Moreover, the penalty
for failure to comply is severe in relation to
Information requirements.

The Secretary or his delegate would have the right under

this proposal to require a taxpayer to furnish "any other information
which is similar or related in nature to that specified.”

This

new element seems unnecessary in view of the full disclosure

which is required under present law and which may be prescribed
by regulations.

Because of the severe penalties (through reductions

of foreign tax credits otherwise allowable)

which would be Imposed

in the case of failure to comply with all the requirements with

respect to any ’’foreign corporation,” all additional information

required should be specified by statute if it is to be required

at all.

Present law and the proposed law impose penalties with
out regard to any intended avoidance of tax and thus may be con

sidered punitive.

A wholly inadvertent failure to accurately and

completely furnish the required Information could result in a pen

alty.

Where there is no willful failure to furnish the Information
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no penalty should attach.
tax avoided.

Civil penalties could be related to the

The arbitrary reductions in tax credits called for

by any failure on the part of the ’’United States person” are be
yond the needs of enforcement.

2.

CIVIL PENALTY FOR FAILURE TO FILE RETURN
A civil penalty would be imposed for failure
to file a return under section 6046 regardless
of whether failure to file was due to "will
ful neglect." Under present law, section 7203,
sufficient penalty is imposed for willful failure
to file a return.

An additional penalty should not be imposed because of

other penalties already in the Code.

Should section 6046 be amend

ed as proposed, many shareholders could unknowingly fail to comply

with the reporting requirements.

This would be a very severe and

unwarranted penalty.
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